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Introduction

On 7 June 2005, the Committee of experts on isslasng to the protection of national
minorities (DH-MIN) of the Council of Europe issuedquestionnaire on consultation
arrangements concerning national minorities whids wirculated to governments of
Member States. This study is based on the repdigki$ questionnaire received by 10
October 2005.In addition, the Opinions of the Advisory Committen the Framework
Convention for the Protection of National Minorgie(hereinafter “The Advisory
Committee”), the Comments by the Governments comckras well as other sources
have been taken into account.

The DH-MIN questionnaire seeks information on tlegal status of the relevant
consultative bodies, their mandate and functidrsr inembership and working methods.
This structure has also been adopted in this stlidg. decision of the DH-MIN when
requesting information from Member States was taténthem to provide indications as
to their motivations when choosing a particularafeninority consultative mechanisms.
The Member States were also asked to provide a@ritiews in relation to their
experience in this respect. However, very few amswentain critical comments on the
subject (with the exception of Finland and the ®zRepublic).

It is of course not the aim of for instance thisdst to review the performance of the
relevant minority consultative mechanisms in angagjrdetail, nor to comment on the
claims relating to their effectiveness that mayeéhbeen made in the replies. Instead, the
study seeks to show the diversity of minority cdtaive mechanisms, and to start
extracting from the information provided the inlitthements needed in order to prepare a

% The following replies were considered: AzerbaijBosnia and Herzegovina, Bulgaria, Croatia, Cyprus,
Czech Republic, Denmark, Estonia, Finland, Germ#&tungary, Italy, Lithuania, Moldova, Netherlands,
“the former Yugoslav Republic of Macedonia”, NorwaRomania, Serbia and Montenegro, Slovak
Republic, Slovenia, Sweden, Switzerland, Unitedgdiom. See DH-MIN (2005) 010. A few additional
comments have been received since.

3 DH-MIN (2005) 008.



guide on good practices. However, where the Adyigdommittee has made critical
remarks, on occasion these are noted in a genewal o help clarify expectations of
good practice. The study concludes by offering mlmer of practical steps that might be
taken to further enhance knowledge on this subject.

l. Legal Framework

Effective participation of persons belonging toioaal minorities in public affairs is well
established in international documents relatingh® protection of national minorities.
Provisions related to effective participation irbpa life include notably mechanisms of
ensuring participation in the electoral process aegresentation in parliament,
representation in judicial and executive organsiarttie public administration. Minority
consultative mechanisms play a particularly impadrt@le in this respect, especially in
situations where minorities lack direct represeatain legislative and/or in executive
bodies.

The development of the relevant international ldxgis of the right to full and effective
participation of national minorities in public affa was presaged in the OSCE
Copenhagen Document of the Conference on the Hubiarension of 1990. This
document affirms the need to respect the righteo$gns belonging to national minorities
to effective participation in public affaifsThis right has been fleshed out in greater
detail in a number of subsequent OSCE docunmehitsthe universal level, thénited
Nations Declaration on the Rights of Persons Belogpdgo National or Ethnic, Religious
and Linguistic Minoritiesconfirms — albeit in soft law, the right to effexet participation

in public life, stating that:

Persons belonging to minorities have the right tartigipate effectively in
decisions on the national and, where appropriaegional level, concerning the
minority to which they belong or the regions in g¥hthey live, and in a manner
not incompatible with national legislatidn.

At the level of the Council of Europe area, framework Convention for the Protection
of National Minoritiesis the first international instrument that intreés this right in
hard law. Under Article 15 of this Convention, $t®arties commit themselves to create:

... the conditions necessary for the effective parditgn of persons belonging to
national minorities in cultural, social and econaniife and in public affairs, in
particular those affecting them.

At a sub-regional level, th€entral European Initiative Instrument for the Reotion of
Minority Rightsof 19 November 1994 confirms that States shalranutae “the right of
persons belonging to national minorities to papté without discrimination in the

* Copenhagen Document, para 35.

® In particular, the Lund Recommendations on theatiffe participation of national minorities in pigbl
life that will be considered in greater detail belo

® General Assembly Resolution 47/135, 18 Decemb@2 1Article 2, para. 3.



political, economic, social and cultural life oktlstate [..] , and shall promote conditions
for the exercising of those right§This is to be achieved, in particular, by openiing
decision-making process to national minorities erehting conditions for the promotion
of the ethnic, cultural, linguistic and religioudentity of national minorities through
appropriate measurés.

The official Explanatory Reportattached to theFramework Convention for the
Protection of National Minoritiegxpands upon the terms of Article 15 of the Cotioarn
providing detailed guidance on how effective p@wation can be achieved. Greatest
emphasis is placed in that report on minority cttaive mechanisms and their mandate
and functions’ In fact, specific provision for minority consulta mechanisms was
emphasized at the early stage in the developmethieafight to effective participation in
public life. Hence, the Copenhagen document redquttext States should take “the
necessary measures to that effect, after due datisnl including contacts with
organisations or associations of [...] minoritiesarcordance with the decision-making
procedures of each Stat8 The OSCE HCNM expanded on this requirement irLted
Recommendations for the Effective Participatiomaftional Minorities in Public Lifeof
1999:

12. States should establish advisory or consukabedies within appropriate
institutional frameworks to serve as channels fatatjue between governmental
authorities and national minorities. Such bodiesgimi also include special
purpose committees for addressing such issues asiryy land, education,
languages and culture.

Particularly intensive consultative and co-decisiomechanisms have also been
established in the ILO Convention (N°169) relatitngndigenous peoples, on which one
might draw by analogy in this instanteConsultation mechanisms are also specifically
required in relation to certain issue areas addoefy specific instruments, especially
those concerning minority identity and culture. kwstance, the European Charter for
Regional or Minority Languages of the Council ofrge indicates that “States shall take
into consideration the needs and wishes expresgagtdups using such languages in
determining their language policy”. To this enthéy are encouraged to establish bodies,
if necessary, for the purpose of advising the aitiee on all matters pertaining to
regional or minority languages?’

The Advisory Committee has repeatedly referred e tssue of national minority
consultative mechanisms. It has recommended the fiegal entrenchment of
consultative mechanisms, a broad mandate, widgbyesentative membership and
effective functioning. Where such bodies contaisignificant number of governmental
representatives, these bear a special responsibfdit ensuring that the relevant

’ Article 20.

8 Article 22.

° See below, section IV

' para. 33.

™ 1LO Convention (No. 169) concerning Indigenousd @nibal Peoples and Tribal Peoples in Independent
Countries.

12 Article 7, para. 4.



mechanism contributes effectively to their partatipn in decision-making® The
general absence of any provision for minority cdtasive mechanisms, or the failure to
establish such bodies if they have been providedhftegislation, has been criticised by
the Advisory Committee and the Committee of Mimisten a number of occasions, and
the governments so criticised have generally takeasures to improve performatite

In conclusion, one may therefore note that full affictive participation of national
minorities in public life has firmly establishedéf as a right in international documents
concerning the protection of national minoritiesheT establishment of minority
consultative mechanisms is frequently referrechtimiernational authoritative documents
and international practice as one of the key meashantowards achieving this aim. As
will be shown in section 1V, effective participaticof minorities in public life is no
longer considered to be achievable through theigimvof one central consultative body.
Instead, the practice of States revealed througlytiestionnaire consists of multi-layered
and multi-dimensional provisions for consultation.

At the outset, one should also note (as the DH-M#d done when commissioning the
guestionnaire) that minority consultative bodies anly one of several mechanisms that
should be deployed in order to ensure full and ctiffe participation of national
minorities in public life.

. Types of Minority Consultative Bodies

Minority consultative bodies can be best distingas according to the type of
consultation activity, and to the subject area hactv it relates.

A. Types of Activities
There are four principal categories of minority soltative mechanisms. These are:

» Co-decision mechanisms

» Consultation mechanisms

e Co-ordination mechanisms

* Minority self-governance mechanisms

It will be convenient to consider each of theseasately.
1. Co-decision mechanism

Co-decision occurs where minority consultative ailsnmust be heard before certain
decisions can be made, or where minority consuiatouncils have genuine decision-
making powers. Co-decision in the former sense wake place mostly where
consultative councils are attached to nationakgranal parliaments. Generally, minority
consultative councils attached to parliaments, aftbn also those attached to

13 See WellerThe Rights of MinoritiesOxford University Press, 2005, pp. 446-450.
14 E.g., Armenia, Azerbaijan, Bosnia and Herzegovina.



government, will at least have the right to revidraft legislation of special interest to
them and to provide views on such draft legislatidfhere the legislation cannot be
adopted without such views at least having beeaiodt and considered, one may speak
of a soft form of co-decision. In some instancesnamty representative groups or
minority consultative councils will have a rightlefgislative initiative, and possibly even
blocking powers where the adoption of sensitivaslagjon affecting their interests is
concerned. The latter would be considered hard pwfeco-decision.

In some instances, minority consultative councills exercise principal decision-making
powers, rather than merely powers of co-decisionchSfunctions may relate to
programming, planning and funding issues in reftate minority self-governance. While
the central government will set the general franmévad, and funding level for, minority
policy and programmes, decisions relating to thmiplementation may be left to the
relevant minority consultative council. For instanm its second Opinion on Croatia, the
Advisory Committee observed that the newly estaklisCouncil for National Minorities
had enhanced the role of minorities in the decismaking process in the allocation of
funds to minority organisatioris.

2. Consultation mechanisms

The mechanisms of consultation can be organizeal \ariety of ways. At the central
level, there tend to be three principal modelsstFithere are minority consultative
councils that are principally composed and orgahiz® minority representative
organisations. These consultative councils willisiss coordinating and articulating
minority interests from among the broad spectrunmoforities within the State and to
represent these jointly to government or parliam&uich bodies will mainly be self-
organised. While at times enacted in legislatidre tinority representative groups
themselves set up conditions of membership, workneghods and activities. In addition
to the external representation of minority intesesuch consultative councils will also
perform an important function in mobilising mingritcommunities and in streamlining
their own ability to represent themselves througtbrella organisations.

A sub-group of national minority councils organispdncipally by the minorities
themselves comprises those that serve to orgamidenaobilize just one particular
national minority. In a number of cases, provisias been made for national minority
councils that are composed, in the first instarafeyarious NGOs and other bodies
representing one particular minority. Either, theseority councils will then have direct
access to a governmental contact office or to aontin consultative mechanism also
involving governmental representatives set up $jgadly for that specific minority, or
the representatives of the individual national migo council will nominate
representatives to a consultative body where atfieorities are represented as well.

A second model would establish a minority consiviéatouncil around a high-ranking
governmental official, or a governmental contadiceffor minority issues. This official
will often be affiliated with the office of the S&aPresident or Prime Minister or Federal
Chancellor, or he or she may hold office as a M&mi®f Minority Issues or National

5 para 166.



Coordinator for Minority Affairs. The membership sfich councils tends to be mixed,
being composed both of governmental representatindsaninority representative groups.
This kind of body gives minorities access to highdl officials in the governments.

A third type of coordination mechanism would be Bdgovernmental representatives.
These may constitute the majority of the membersimgp may dominate the process of
selection of other members and the working procgssexample of such a mechanism is
provided by the Bulgarian Decree No0.333 of 2004aldishing a National Council for
Cooperation on Ethnic and Demographic Issues aBtligarian Council of Ministers.
This body, led by the Deputy Prime Minister, is gmeed of 14 ministries and 6 State
agencies and the Secretariat lies in the handggof/arnmental Directorate. Membership
of minority representative organisations, on theeohand, is left fairly open, and there is
as yet no practice to indicate whether minorityrespntation will be open and broad.
While it is of course beneficial to place a sigeafnt number of high-ranking members of
government at the disposal of minorities, consiwigatouncils of this kind may be at risk
of coming close to mechanisms of coordination ofegomental policy, rather than of
genuine consultation with the minorities.

Similarly, the establishment of contact officestla office of the Prime Minister or in
individual ministries, can only be regarded as diglaanswer to the issue of minority
consultation. In some instances, such contactasfiave proven to be very effective. For
instance, the German minority in Denmark benefgaicantly from a contact facility at
high governmental level. In this way, it can infhee policy directly and often effectively.
Such a mechanism may be appropriate where proviseeds to be made to a limited
number of minority groups, or perhaps only one.chses where contact offices are
accessible to a larger number of minorities, oranities that do not have the ability to
represent themselves through one strong, cenpatsentative body, this model will be
less effective. Even where contact offices haveptftzeactive mandate of searching out
minority views and engaging with various minorigpresentative organisations, one can
really only speak of minority consultative mechamiswhere these organisations have a
formal role in an established joint institutionagtttng. However, to deal with this
deficiency, such contact offices are often complate@ by the parallel establishment of
minority consultative councils.

The case may arise where there is competition legtwedies set up by the government
and by the minorities themselves. For instancethe First Opinion of the Advisory
Committee on Armenia, it was pointed out that theses a certain tension between a
minority consultative council which comprises regmetatives of 11 minorities and
headed by a presidential advisor, and the UnioNatfonalities, representing 12 national
minority cultural organisations.

3. Coordination mechanisms
Mechanisms of coordination are not genuine minaragsultative bodies. Instead, these

will be inter-ministerial working parties, charg&dth ensuring that minority policy is
delivered in a consistent way throughout all refdévhranches of government. For

6 para 79.



instance, Cyprus reports that the Permanent Segretéhe Ministry of the Interior acts
as the coordination point for minority issues asrgovernment. Similarly, within
individual ministries, there may be coordinationng® with a view to mainstreaming
concern for minority issues in relation to govermha¢ policy. For instance, the Finnish
Ministry of Justice, the lead agency for the impéeniation of the Finnish Language Act
(423/2003) has established an Advisory Board orguage Affairs. This body serves to
help mainstream language policy according to thheirements of relevant legislation.

Occasionally, such expert bodies will only exer@deanited role of minority consultation,
for instance by inviting minority representativeganisations to give presentations at
meetings, or by maintaining contacts with relevid@Os. It should be noted that in a
number of answers to the questionnaire, governnteauts referred to such coordination
mechanisms, instead of genuine minority consubkatiechanisms, which may have been
lacking.

In some instances, less formal process of cooidimatay be established, for instance in
the form of presidential round tables. The Advis@gmmittee has found that such
expert bodies intended to advise the executive laokling in representativeness of
minority organisations and in the ability to infhae legislation cannot be considered to
be genuine consultative mechanisrhs.

4. Minority self-governance mechanisms

Where minority councils have been established ideorto organise or mobilise
individual minorities, such bodies will often haftenctions that go beyond the external
representation of minority interests. Such minorityuncils may be provided with
decision-making powers in an internal sense. Thiisgenerally be the case where there
is provision for setting up of functional or culiautonomy for minorities at the national,
regional or local level. In such instances, nati@mmauncils will function as the executive
organ of the respective cultural autonomy. Paricpkocedures apply where indigenous
populations enjoy extensive powers of self-goveceafe.g. Sami Parliament). In such
instances, minority self-governance will be invalven maintaining regular contacts
between the bodies of self-governance and botBtéte parliament and the executife.

B. Areas of activities

In addition to the above-mentioned categories othmaisms, it is also necessary to
distinguish between the modalities of consultaticrsd the specialisation of the
consultative body. Three further categories maydeatified: these relate to multi-level
consultation, to specialised consultative mechasisand to particular mechanisms
focusing on just one minority group.

"E.g., the comments of the Advisory Committee # 1t Opinion on the Presidential Round Table in

Estonia, para 8, that were answered by the edtatdist of a Chamber of Representatives of national
minorities, 29 Opinion, para 153. See alsd@pinion on Norway, para 61.

18 A lack of such provision was noted by the Comreité Ministers in relation to Norway, ResCMN (2003)
6.



1. Multi-level consultation

Multi-level consultation concerns what is known #h® vertical layering of public
authority. That is to say, most of the modalitiésconsultation outlined above can be
applied throughout the different layers of publitherity, from the central government to
the local one. For instance, within a particulaat&tthere may be a national minority
consultative council, a regional minority consultat council as part of a devolved
authority, and local consultative councils on edioce language and culture for instance.
Good practice of minority consultation would sudggist provision should be made at
all levels, depending, of course, on the demogaphd geographic distribution of the
relevant minority within the State.

2. Specialised consultative mechanisms

A second feature that is common to most modalibesninority consultation is that they
may also be arranged according to specific isse@saor horizontally. Hence, in addition
to general mechanisms for minority consultatiore aill often find an additional layer
of consultative mechanisms, addressing specificisseas that are of special concern to
minorities. These issue areas will typically in@dudducation or cultural policy. The
relevant State ministries and regional or locaharities will often establish specific
consultative mechanisms in these areas with anrexpambership from government and
minority representative group. For instance, thenddwian Ministry of Education has
established a National Committee of Minorities pasvided for in the Public Education
Act. In addition to providing advice and undertakioonsultations, this body even has
certain powers of co-decision. Each national migatelegates one member.

3. Mechanisms focusing on particular groups

A third feature concerns specialization accordimgninority groups. Again, in addition
to general consultative mechanisms, a special psoo&y be established in relation to
minorities that face unique, or particularly pronoed problems. Often, this is the case
where large Roma communities are at risk of stmattdisenfranchisement within a
given society. Such mechanisms may exist at adll$eof governance, and they may also
consist of specialised consultative mechanismssioguon one particularly vulnerable
group (e.g. Roma education). However, a number tafeS also maintain extensive
consultative structures in parallel, for each & thain national minorities. Germany, for
instance, provides individual consultative mechasidor Sorbs, Frisians and Danes at
the level of both the parliament and the executigdy. Such separate provision should
not detract, however, from the need to providertspective minorities the opportunity
to represent their interests together, in a joimstiltative setting.

It is good practice to balance State-wide mechasigrousing on one particular minority
with regional bodies of that kind, where a part@&uhinority is territorially compact, or

where it is threatened with particular difficultiés particular geographic areas (for
instance, Finnish practice relating to Roma popaia).



Rather than just providing for separate consukabwedies limited to certain groups that
may be at particular risk of exclusion, a number States have provided for the
establishment of a separate consultative counahtth of them. In Austria, for instance,
there is provision foWolksgruppenraeteHungary has developed an extensive system of
minority self-governance for Armenian, Bulgarianto@tian, German, Greek, Polish,
Roma, Romanian, Ruthenian, Serbian, Slovak, Slavernd Ukrainian minorities.
Generally this practice is followed by States fawog concepts of ‘national cultural
autonomies’.

C. Complex systems

A few replies to the questionnaire offer insightsoijust one particular type of minority
consultative mechanism. It is noteworthy, howewigat an impressive number of
answers reveal a complex mixture of bodies and am@sims.

Bulgaria, for instance, has established a natiooatact office with a somewhat limited
consultative function. However, it has also gereztat Commission on the Integration of
Roma (a body focused on one particular group), @str€en Educational Integration of
Children and Pupils Belonging to Ethnic Minoriti€a subject specific means of
consultation located at a specific ministry), andnamber of other specialised
mechanisms. In addition, there is a layering of m@isms, also stretching from regional
councils for cooperation on ethnic issues to lamalncils. While it is not clear that this
structure performs as yet in a fully integrativel affective way, it offers some glimpse
of the increasingly interlocking nature of diffetdgpes of mechanisms. In addition to
the developing system in Bulgaria, a significantmber of other replies indicate that
there exist quite complex, multi-layered and imdeking consultative mechanisms
covering all of the types indicated above. Suchnelas were providednter alia, by
Croatia, Finland, Germany, Hungary, the Slovak Répu Slovenia and the United
Kingdom.

This complexity of such systems suggests that ¥ b useful to devise a matrix that
relates the type of State (centralised, devolvederfal), demographic conditions (number
and location of minorities) to the level of repnetsgion of minorities in decision-making
bodies, and to particular problems encounterechbynt(e.g. in educational, cultural and
linguistic matters). One may then relate this datd draw conclusions regarding the
kinds of minority consultative bodies that goodqgtige would suggest for each type of
situation.

1. Legal Establishment

It is clear that the legal establishment of minoronsultative bodies varies greatly
between States. At the top end, there is the datishial entrenchment of the existence,
membership and mandate of such bodies. This mélgebease in relation to consultative
bodies attached to national parliaments, or bodstablished by agreements following
violent ethnic conflicts. Hungary provides in Algd68 of its Constitution for collective
representation of minorities and enacts this reguént through the Minorities Act. In
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federal States, the constitution of those constituepublics where minorities reside may
offer specific provision for them (e.g. Germany).

In other cases, minority consultation will be entieed in superior legislation, e.g.
minority laws of constitutional rank, which is tlease of Serbia and Montenegro. This
will either be often an omnibus law on national arity questions, or it will be a specific

law on the establishment of minority consultativecmanisms. The Advisory Committee
on the Framework Convention has repeatedly empdthdisat such entrenchment in
legislation is preferable, if not necessary, if fadence in the effectiveness and
seriousness of the consultative process is to Iiesd.

While principal legislation is certainly the predbte way of establishing consultative
bodies, a significant number of mechanisms haven lestablished by governmental
decrees. These will at times, however, tend to kehanisms that are billed as being
focused on minority consultation, while they maypnactice serve more in the nature of
governmental coordination bodies with some minagfyresentation attached to it.

Finally, in a few cases, these consultative bodexsn not to be fully established, which
is not in compliance with the requirements stipedaby the Advisory Committee in its
Opinions in relation to good practices in thisdiel

V. M andates and Functions

The Lund Recommendations provide for the followfagctions of minority consultative
bodies:

13. These bodies should be able to raise issuts deicision-makers, prepare
recommendations, formulate legislative and otheroppsals, monitor

developments and provide views on proposed govertameéecisions that may
directly or indirectly affect minorities. Governntahauthorities should consult
these bodies regularly regarding minority relatedjislation and administrative
measures in order to contribute to the satisfactdéminority concerns and to the
building of confidence.

The Explanatory Reportattached to thé&ramework Convention for the Protection of
National Minoritiesadds:

- consultation with these persons [belonging to maioninorities], by means
of appropriate procedures and, in particular, tghouheir representative
institutions, when Parties are contemplating legish or administrative
measures likely to affect them directly;

- involving these persons in the preparation, impletaigon and assessment of
national and regional development plans and prograsrikely to affect them
directly;

- undertaking studies, in conjunction with these pess to assess the possible
impact on them of projected development activities;

11



- effective participation of persons belonging toiowl minorities in the
decision-making processes and elected bodies baothtianal and local levels.

The nature of the respective consultative mechani@mtional, regional or local; co-
decision, consultation or coordination; generakuésspecific, focused on just one
particular group) will clearly have an impact oretimandate and functions of these
bodies. However, a review of State practice revimsthe following functions should be
covered in relation to each layer of governancedidqnal and, where minorities are
present, regional or local), every minority, andsgue areas of concern to the respective
minorities. These concern (A) the organisation, imdiion and coordination among
minority representative organisations (B) contribtto legislation (C) contribution to
governmental programming and (D) participation ieparting to international
mechanisms.

A. Organisation, Mobilization and Coordination argorMinority Representative
Organisations

» assist in organising and mobilising individual rmityycommunities;

* enhance capacity building among minority represamtaroups;

» ensure coordination of interests among differentamty groups and minority
representative organisations;

» contribute to the standards of democratic and prament governance of minority
representative organisations in seeking representet consultative bodies;

* request and receive information and data from pudlthorities;

e assist in maintaining contacts between minoritied ather populations across
borders.

The role of consultative mechanisms in enhancing tompetence of minority
representative organisations and in assisting ntynoommunities in generating umbrella
bodies that can be engaged by the State repremeimseresting recent development (see
for instance, the Finnish Advisory Board for Ethitelations). It is observed that the
effectiveness of minority consultation, even in mies where reliable mechanisms were
established, is severely hampered by the inakdlityninorities to ensure the effective
representation of their own interests in these dmdAnother benefit arising from this
function is the facility of inter-ethnic dialogukat is particularly useful in States where
ethnic tensions persist.

B. Contribution to Legislation

» take legislative initiatives;
* review and comment on legislative initiatives whate of relevance to minorities;

e campaign to support the drafting of legislation ethis of relevance to minority
communities;

» contribute to the awareness-raising on adoptedlign pertaining to national
minorities and campaign in favour of its implemeiota.

12



It should be noted that almost all minority conatite mechanisms functioning at
central/general levegbrovide for some involvement in relation to legisla initiatives.
Good practice would indicate that such a right &thdwe clearly established, and it needs
to be meaningful. That is to say, advice given g tonsultative councils should be
followed, or where this is not the case, reasomsilshbe given and substantive dialogue
should be pursued.

C. Contribution to Governmental Programming

» participate in surveys and needs assessment eeereigating to minorities;

» participate in establishing policy priorities ineas which are of relevance to
minorities;

* educate public officials about sensitive issuesnceons and perspectives
pertaining to minorities;

* participate in governmental programming in relattorminorities, or in relation
to issues of particular relevance to them (e.gcation, culture, etc.);

» participate in decisions regarding the funding te Mkllocated to the
implementation of programmes;

* monitor, supervise and evaluate the implementatforariousprogrammes;

» strengthen relations between central, regional kwhl governments when
minority issues are in question;

» highlight minority concerns in relation to the geale public and support
programmes aimed at combating discrimination arsistisg the integration of
minorities;

» contribute to awareness raising and other infamnatampaigns

The involvement of consultative bodies in programgneontributes to the reinforcement
of the minority participation in public life. Filgt it ensures that minority communities
develop the technical competences needed for ogrrgut activities such as needs
assessment, programme development, implementatich evaluation. Secondly, it
ensures that minority constituencies are involved decision-making processes,
especially on issues affecting or targeting themrdly, minority constituencies will start
sharing a sense of responsibility in relation tohspolicies and programmes. In this way,
rivalry amongst minority consultative groups candweided and unrealistic demands or
expectations vis-a-vis the government may be reatluteis to be noted that the
government will be also involved in a permanentiadjae with minorities and will be
under higher pressure to be more efficient and nladgesources which may have been
budgeted at the outset, available.

D. Participation in Reporting to International Macisms
* engage in consultations with international fundefsprogrammes relevant to

minorities (EU, UNDP, etc) in relation to progranmmipriorities, even where the
recipient of such programmes is the governmertierfitst instance;
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» contribute to the development of international deads affecting minorities, in
particular the drafting of minority rights standsrdhrough national authorities
and representation at the international level ag leefacilitated by them;

» contribute to reporting to international human anthority rights monitoring
bodies.

It is already standard practice for minority orgaions to play a role in preparing

reports on minority policy to international bodi@hey may either be involved in the

drafting of reports, or may attach separate statésrte it. However, even in cases where
there exists such a formal involvement, thereilsasheed for shadow reports aiming at
providing international bodies with another perdpec than the one provided by

governments.

Minority consultative councils have met the Advis@ommittee members in the course
of various country visits and it should be emphasithat their views are an important
source of information for the Advisory Committee.

Minority consultative councils may be also invitéa give views on the drafting of
international treaties concerning national minestand their subsequent signatures and
ratifications by States. The inclusion of repreagmes of minorities in international
delegations addressing issues of special concemmimnorities, including human and
minority rights, discrimination, sub-regional demgients, or international programmes
aiming at supporting particular minorities (suchttzess Roma Decade) is considered to be
good practice.

V. Member ship
ThelLund Recommendatiossipulate:

12. ...The composition of such bodies should refteeir purpose and
contribute to more effective communication and adeaent of minority interests.

The balance of membership from among minority regméative bodies on the one hand
and the government or other public bodies on therotlepends on the type of minority
consultative organisation as well as on its functioBodies of minority-self-governance,
or umbrellafora of a specific minority or a coordination body oftioaal minorities, will
generally be composed only of minority represemésti The Sami parliament whose
members are elected is one such example. It is fminted out that the compliance with
principles of internal democracy, transparency accbuntability is to be expected even
in less wide-ranging minority self-administrationch as associations or other minority
organisations, It is up to the minority represaméabrganisations to create such criteria
of conduct rather than leave it to governments @kensuch provision. In fact, there
might be a role for the Council of Europe to geteesaich a code of good practice.

Where consultative bodies are assigned to parlitsngith a view to contributing to the
drafting of legislation touching upon national mities, they will usually be entirely
composed of minority representatives, members afionty representative groups,
minority representatives from parliaments (whereré¢hare any), and other members of
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parliament. There are also mixed mechanisms, wdenenority group is given access to
a joint committee composed of parliamentarians godernmental agencies (e.g.
Germany). Consultative bodies with mixed minoribdagovernmental membership may
be established with a view to ensuring regular arge of views between the
government and minorities.

In consultative councils that are composed of aiBag@nt number of representatives of
government and minority representative organisatidiest practice would suggest a
preponderance of minority representatives, or astlequality of representation. This
issue is a difficult one, as it may well be in theerest of the minorities themselves to be
represented on the consultative council togethah wepresentatives of all of the
ministries and governmental agencies that arele¥aace to them. On the other hand, as
was already noted above, a preponderance of goesmam representation can
significantly impact on the functioning of the caitative council, turning it rather into a
body of governmental coordination. In some situajominority representatives may
well feel intimidated by broad and dominant highdlegovernmental representation. The
working process, which may then resemble that eegumental agencies, may also not
be conducive to producing uninhibited and effectiparticipation of minority
representatives.

When considering the first State Report of Germdmg,Advisory Committee noted that
members of the Sorbian minority constituted onlyiaority of members on the relevant
Sorbian consultative body, and did not possess p@iers in relation to the decisions of
that body*® Germany explained that the body had decision-ngakiowers relating to
funding issues, where the government concerneddvbal unable to assign principal
decision-making powers to the relevant minofftythis episode proves that minority
communities should generally be able to play agieeirole in the consultative bodies
and should be in the majority. Similarly, the Adwig Committee recommended to the
Slovak Republic to change its consultative arrareggmwith a view to ensuring that the
majority of members of the Council of National Miiies and Ethnic Groups are
composed of minority representativesSubsequently, it was reported that 15 out of 18
members in the Council of National Minority and EthGroups are persons belonging to
national minorities. The Czech Republic has algernaneasures to ensure that a majority
of members in the consultative council are nomuhatey the national minority
associations.

In addition, the question of the determination diiatr minorities are to be represented in
such consultative bodies can cause disagreemémgsconsidered in general terms that
all national minorities should be entitled to beresented in the consultative bodies. In
this respect, a number of following problematiciess may arise:

» The legislative act or decree on the establishroensultative bodies enumerates
exclusively the minorities which are to be représdnSuch legislation can lead
to the exclusion of other groups.

19 Advisory Committee, 1st Opinion, Germany, Para 65.
20 Germany, ¥ State Report, para 805.
21 Advisory Committee, St Opinion , Slovak Republic.
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e The relevant instrument draws on the wider debnitby the State of which
groups it considers to be national minorities. T¢as be a general definition of
the term minority (for example, Serbia and Monteoggor an enumeration of
groups. Such definitions may be found in the Caumisdin, national minority laws,
or declarations made in connection with the radifan of international treaties.
Again, this may exclude certain groups, includingoahthonous minorities that
plainly exist according to objective criteria, bbiave not been accorded
‘recognition’ by the relevant government.

» The relevant instrument links representation toamiyp representative bodies
that qualify according to a rather restrictive atdimes subjective catalogue of
criteria that are administered by the government.

* The relevant instrument limits minority represeiatatto their achievement of
representation in other bodies, for instance irligrment (Romanian National
Minorities Council). Such an attitude would be comersial, given the
particularly pronounced need for representatiomansultative bodies of those
minorities that do not have access to processes-decision.

* The relevant instrument does not appear to restréchbership to certain groups,
but in practice, certain minority communities ace imvited to participate.

The Advisory Committee has repeatedly urged Statemnsure full and comprehensive
representation of all national minorities, incluglimon-autochthonous minorities, whether
recognized by the respective State or not.

A formulae for representation has been established in somesc&®r instance, the

Lithuanian Council of National Communities is cormpd of members of individual

minorities according to their number (3 seats fational minorities of more than 100.000
members, 2 for communities comprising from 10.00@®0.000 members, and one for
less numerous minorities). In the same way, Cro@orts arranging representation
according to the relative numerical size of minesit

There are also different models concerning thectele process of representatives in
minority consultative councils. As already notedfudly democratic process can be
expected in minority self-governance. Minority asations should equally ensure that
their candidates for national minority consultatis®uncils have been selected
democratically and according to a transparent @®ice

Where the membership in a minority consultative ybagpends on appointment by
government, it is good practice to ensure that nityoepresentative are automatically
appointed if they are nominated by their respeatwamunities. If there are grounds for
the refusal of an appointment (e.g., a criminabréd®f the nominee), best practice would
let the matter be addressed by the minority coaswdt council in question rather than
the government.

In some cases, the government itself will seleetrgpresentatives of such consultative
bodies. This is not in accordance with good practithe lack of consultation with
minorities with respect to the designation of mityorepresentatives was criticized by
the Advisory Committee (see for example, the Opindd the Advisory Committee on
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Lithuania)®? However, such a procedure of designation appeactur mainly with
respect to coordination bodies rather than constdtanechanisms. Indeed, coordination
bodies are usually composed of external membersamhexperts in the field rather than
representatives of minorities.

In some cases the government concerned will eshaldriteria for the selection of
minority representative groups to be representethénrespective consultative council.
Such selection criteria may include, as is the aasthe Finnish Advisory Board on
Ethnic Relations:

* Their ability to represent the relevant communijties

» The size of the group they represent;

» Their expertise as it relates to the respectivencite mandate;

* The risks of exclusion of the group representedryassociation or NGO;
» The organisational capacity of the relevant assiociar NGO.

Such criteria may add to the transparency whensigs need to be made about the
selection of just some representative groups itticel to the limited spaces available on
a consultative council. However, overly restrictiugteria, or criteria that may have the
effect of excluding a particular minority group finaepresentation, are to be avoided.

As already mentioned above, where the organisagpresenting a national minority is
concerned, it is up to the relevant communitiesatoange for their own minority
representative structures. Few difficulties wilisar in cases where there is just one
representative organisation that is accepted bynteenbers of the minority as their
umbrella organisation. However, in circumstancesen&hthere is no centralised or
uncontested representation of minorities, the seleg@rocedure becomes difficult (e.g.
the Czech Republic). In such circumstances, thesigwwent may be well advised to
encourage the relevant community to seek consesits representatives or to form an
umbrella organisation for the purpose of its repnéstion (e.g. Serbia and Montenegro
reported that the proliferation of minority orgaatisns requires that such a step be taken).

In circumstances where there is fewer but competinganisations representing a
particular minority, the Advisory Committee stredseinat governments should avoid
selecting just some of these organisations to setea particular minority. Where there
are objective reasons for being unable to accomteodd major groups in such
circumstances, good practice would suggest thatritexia for selection should be public
and the selection process transparent. An appeeé@ure, perhaps administered through
the relevant minority consultative council itsalfiould be made available. In this context,
reference may be made once more to double laygstdnss, where each minority will
itself, first, generate its own representative ailuat the local, regional and/or national
level. The leaders of these councils can in tumstitute the core membership of the
national minority consultative council at the Stieel. This method is in line with good
practice in so far as it places the burden of seleon the minorities themselves.

22 15t Opinion, para 79.
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VI.  Working Methods and Resourcing

The Advisory Committee criticised the failure ofnsmiltative councils to meet on a
regular basis and to ensure frequent consultaodscontinuous dialogue on the issues
pertaining to national minoriti€d.It follows that there is an expectation of sigsfint
and substantive use of minority consultative preess

Consultative bodies with dominant or significantnority representation will be in
charge of determining their own working proceduidessome instances, governmental
decrees establishing the mechanism will provide piarcedural guidance. In general,
such documents will assign the chairmanship of bbdy to a senior governmental
representative. As far as the State level consudtamechanisms are concerned, this will
be a minister or a senior representative of ti@d>Minister or the Presidenit is good
practice to ensure that at least the deputy chassigned to a minority representative. It
is unusual that a more detailed working practioehsas the setting up of working groups
within a consultative council, is anticipated idecree (e.g. Romania). It is expected that
decisions of this kind will be made by the relevaotly itself with the support of the
majority of minority representatives.

Where working procedures are drawn up by governsnantl at the same time, there is
strong governmental representation on the consdtabuncil, it is also good practice to
make sure that these procedures provides measoresndure genuine minority
consultation. It can be mentioned as an examplegheh procedures will ensure that
individual members can propose items to be consgtland that minority representatives
have the possibility to ensure its inclusion on #genda. In this respect, minority
representative groups should also be able to peoipdsrmation surveys to be carried out,
experts who may be nominated, and any relevantssiwof information to be taken into
account by the councils.

There should be transparency in the work of thencibuwhile it may be sometimes
necessary to discuss a specific itdm camera good practice revealed in the
guestionnaires and other documents indicates lirabitcome of all deliberations should
be public. Provision should be made for regularsprériefings and information on
activities relating to the work of the council.

In general, a work programme will be drawn up bynonity consultative bodies
themselves. This programme should be the reswabm$ultation and should be agreed by
consensus among the members rather than simplgctiefy the priorities of the
government of the day. Work programmes will gerigrabver a review of legislative
provisions on a given area, suggestions for impr@rds in that area, needs assessments,
programming, related programme evaluation as weltliassemination activities. These
steps will normally be accompanied by an agreedfsetilestones of achievement that is
envisaged, and projected dates for such achievement

Many minority representative councils will set uprking groups that function under the
authority of the overall consultative council. Suebrking groups carry out the more

23 See for example *1Opinion, Ukraine, para 72.
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detailed work according to the work programme apgdoby the plenary. Good practice
requires that steps are taken to ensure that #senlemerous minorities having limited
representation in the minority council can fullynt@bute to the work of such working
groups.

As was already noted above, good practice revethledigh the questionnaires would

also indicate that the dominant position of govegntal representatives in the decision-
making process should be avoided. In addition, ifiarity representatives do not have

the majority on the consultative council, they dHdobave the possibility to challenge

decisions which a significant number of their memshbabjects to. It is a general practice
to adopt special provisions for decisions that hessource implications beyond those
means that have been assigned to the council irstdie, regional or local budget for

disposition within its regular mandate. Similarly,is clear that consultative councils

cannot make decisions that aiéa viresof the functions or mandate granted to them in
their constituent instruments.

An important element for the credibility of consuive councils is whether their advice
or decisions are actually acted upon, or at lesdsdrt into consideration by the relevant
State bodies. Where the decision does not follasvattivice given, it is to be expected
that this fact is at least explained by the rel¢Btate body?

The effective functioning of these bodies will reguthat they have adequate resoufCes.
Some may be weary of governmental funding grantechinority groups, fearing that
this may reduce their independence from governmentis a positive obligation of
governments to provide financial means to minooitganisations in order to support the
effective participation of minorities in public éif Such funding must be granted
unconditionally.lt is up to the governments to ensure that decssielated to funding are
not used in a way that might lead to stifle genumeority representation. Good practice
would propose that some decisions on the allocatfdands are put in the hands of the
minority councils themselves.

Funding should be available in respect of thre@saréa) costs covering the technical
support ensuring the functioning of the consul&teouncils itself, and (b) funds for
projects and activities to be implemented by thesottative councils (c) funds for the
minority representative groups and associationshvehould be channelled through the
minority consultative councils. The lack of fundieffects to a great extent the effective
functioning of minority consultative councils. Iroree cases no minimum technical
support was made available to the councils whiaghgeed their effective functioning.
There is a lack of funds available for various pobtg. It was also observed that some
funding previously budgeted was not at the end makslable which may have a
negative effect on the credibility of the relevaahsultative body.

In cases where decisions about the funding of niinoepresentative organisations and
associations are made by the relevant consultatumcil, good practice requires that
particular attention is paid to ensuring transpeyem the decision-making process.

24 Advisory Committee, 5t Opinion, Romania, para 66.
%5 Lund Recommendations, Section D, para. 13.
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There should be objective criteria for assessingliegtions for funding. A conflict of
interests may arise in cases where some of thengedteecipients of such funds are
members of the council while others are not. Piorishould be made to avoid situations
of conflicts of interest and an appeal procedumikhbe made available.

VIIl. Conclusion

The legal obligation to provide for effective paipiation of national minorities in public
life is now entrenched in minority rights law. B&ss many other aspects, including those
relating to direct participation of minorities iedsion-making processes, the principle of
effective participation includes the establishm&mminority consultative mechanisms. In
cases where minorities have no access to decisakinmin areas of special relevance to
them in the legislative, governmental or administea process, the requirement for
effective consultation mechanisms is even more napo.

Minority consultation can no longer be achievedtigh the establishment of a single
mechanism. Instead, each State needs to considecooperation with minority
representative groups, a spectrum of measures eheéedee taken to ensure effective
participation through consultative mechanisms. Tiakates to vertical mechanisms
covering all layers of governance within a partculState, including the national,
regional and local ones. In addition to general mesms covering all aspects of
minority interests, issue specific mechanisms a&eiasingly becoming a standard
feature, in particular in the areas of educatianglages and culture. Moreover, where
particular minority groups are subject to structueaclusion, either generally or in
relation to certain issue areas, it is approprat® to establish consultative bodies
focusing particularly on that group.

The Advisory Committee has identified a number dénents of good practice

concerning minority consultative mechanisms inQfginions. This guidance is already
reflected in a number of examples of practice pediin the replies of governments to
the DH-MIN questionnaire.

Firstly, good practice suggests entrenchment ofntlaén minority consultative bodies
(for example, those operating at national level)tle Constitution or in primary
legislation. Principal regional mechanisms in aredsere minorities reside can be
similarly entrenched in the Constitution of thepestive constituent republics in the case
of federations or in regional statutes. Provisifmmdocal consultative mechanisms can be
best contained in the legislation related to lgmalernance adopted at national level.

It is important not to confuse governmental cooation bodies and minority consultative
bodies. Coordination bodies will mainly comprisevgmmental representatives and will
operate according to the procedural rules estaalishy the relevant governmental
agencies and they, may be chaired by governmeffiabrs. Minority representative

groups will often be invited to participate in theneetings and related activities.
However, their role appears subordinate to the afninter-ministerial coordination.

Genuine minority consultative bodies have a widemdate. Their membership will
typically be dominated by representatives of mityorgroups, nominated by the
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respective minority representative groups. Onlg thtter format fulfils the requirements
of minority consultative mechanisms. Access to gemuninority consultative processes
should be available to all relevant groups, whetharot these are recognized as national
minorities by the State in question.

On the basis of the practice reported by governspahe guidance contained in the
OSCE Lund Recommendations and the Explanatory Repwmrthe Framework

Convention, this study has identified a broad ramigieinctions of minority consultation.

Firstly, these functions relate to the organisatiomobilisation and governance of
minority communities. Secondly, they concern pgrétion in drafting the legislation at
the national, regional and local levels. Thirdlyhey concern participation in

programming, programme monitoring and evaluatiomalfy, they concern effective

participation in the development of and reportingrternational legal instruments and
mechanisms of relevance to minority communities.

As far as the working methods are concerned, genumnority consultative
arrangements, including those comprising significalumbers of governmental
representatives, will provide for the right of iattve on the part of minority
representatives. It is important that minority adtetive bodies are able to work in an
atmosphere of consensus. If a decision needs todue, good practice would suggest
that the minority representative should have thesility to adopt such a decision
within the established mandate of the respectivesaitative body. Representatives of
particular minority representative groups, as \aslijovernmental representatives, should
have the opportunity to dissociate themselves plybifom decisions which they do not
endorse. The work and adopted decisions or recomiatiens of minority consultative
bodies should be transparent and communicatecttgeheral public.

Funding provided to minority consultative bodie®ed® to be established to ensure the
effective functioning of the respective mechani3inis contains technical services, such
as meeting costs, secretariat and disseminatiorelhss financial resources for capacity
building of its member organisations, including dsnrelated to programming,
programme implementation as well as their monigpand evaluation. Funds may need
to be made available to consultative mechanisnder to be able to acquire external
expertise with respect to research, surveys aresaisgents. As far as the distribution and
use of public funds devoted to minority communitées concerned, a budget should be
prepared in advance in consultation with the reiévainority groups, ideally while the
preparation of the national, regional or local betdgs underway.
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ANNEX A: MATRIX CONCERNING MINORITY CONSULTATIVE MECHANISMS

Mechanism Multiple and Minorities Particular Special Problems
Dispersed Residing in Minoritiesat High | Faced by
Minorities Compact Areas | Risk of Exclusion | Minorities
Co-decision Parliamentary and | Enhanced local | Enhanced Involvement of
M echanisms executive or regional self- | involvement of that| minorities in
representation governance minority in programming
commensurate with legislative and decisions in that
numbers executive decisions area
relating to itself
Minority Expected Expected Expected Expected
Consultative
Council at State
Level
Minority Expected
Consultative
Council at Regional
and/or Local Level
Specialist Minority Expected, Expected in
Consultative mechanisms in relation to
M echanisms at relation to the particular areas of
State Leve particular minority | concern (education
and its special economic
problems development, etc)
Specialist Minority Expected, where| Expected, where a| Expected, where
Consultative a regional or Minority at Special | minorities facing
M echanisms at local minority Risk is special problems
Regional and/or faces special concentrated are concentrated
Local Level problems regionally or regionally or
locally locally
Particular Expected Special state-wid€
Consultative consultation
Council at State mechanisms in
Level relation to a
minority
particularly
affected by that
issue
Particular Expected, in Expected, if the
Consultative regions mainly special problem
M echanism at inhabited by that | arises in relation to
Regional or Local that particular that particular
Level minority minority
locally/regionally
Governmental Expected Expected Expected Expected
Coordination Body
with Minority
Input
Minority Self- Expected Expected Expected
governance
mechanisms
Other
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ANNEX B: CHECKLIST OF ISSUES RELATING TO MINORITY CONSULTATIVE
COUNCILS
TYPE Inter- Governmental Minority Minority Minority co-
ministerial communication | Consultation consultation decision,
coordination | with minority and self- consultation
representatives government and Self-
government
ESTABLISHMENT No formal Decree Ordinary Law Status law Constitution
basis
BALANCE OF Minority Governmentally | Minority Ad hoc None
GOVERNMENTAL representative dominated, dominated, governmental
AMD MINORITY s are only minority governmental representation
INVOLVEMENT involved representation is| representation is| (called in at the
incidentally | limited limited request of the
as sources of Council to
information assist it on
points of
information)
MINORITY Only Only minorities | Only groups Certain All are
MEMBERSHIP constitutional | represented in satisfying certain| nominated admitted
ly or legally | parliamentare | criteria minorities are
nominated admitted (numbers) are excluded
minorities are admitted
admitted
(constituent
peoples)
SELECTION By the By the By the By minority By minority
government | government, with| government, after representative | representative
some nomination by groups in groups alone
consultation with| minority accordance
minority representative with criteria
representative groups established by
groups the governmen
FUNCTIONS Occasional Legislative Legislative Mobilization, Mobilization,
consultations | review review, Legislative, Legislative
by Reporting Review, review,
government Reporting Programming,
on specific Reporting,
issues
nominated by
government
PROCESS Chaired by Chaired by Co-chaired (or | Chaired by Minority
governmental| governmental chair and vice- | minority representatives
representative representative, | chair shared by | representatives, chair and
, process process government and | generates its | control
established | dominated by minority own proceedings
by the government, representatives),| procedures ang
government | work-plan freedom to work-plan,
by decree, negotiated in the | establish minorities
work plan consultative procedures and | dominate
established | council, work plan, but decision-
by the decisions can be| the government | making, but
government, | adopted against | can block government
working minority decisions can veto
groups positions decisions with
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dependent on funding
governmental implications
consent
DECISION- No decision- | Public Public Some decision$ Decisions
MAKING making, no recommendation$ recommendations relating to relating to
public in relation to and internal, programming | procedure,
statements selected areas | binding decisiong issues substance, ang
assignment of
funds
FUNDING None Minimum Infrastructure Infrastructure, | Full funding,
Infrastructure plus capacity capacity including
building for building and significant
minority limited project | project or
representative funding programme
organizations funding
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ANNEX C: POSSIBLE FUTURE STEPS

1. Refine Matrix and Checklist in the view of discussiwith governmental
representatives and minority representative groups

2. Invite governments and minority representative pizitions to apply the
Matrix and Checklist in relation to their respgetistate and to use it to
propose enhancements of the present provision foorty consultative
mechanisms

3. Organise, within a year, a tour de table in DH-MIN step 2, and on action
agreed and undertaken as a result

4, Share the Matrix and Checklist with the FCNM AdvisdCommittee and
other relevant bodies that could find it usefuthimir own work

5. Generate a Handbook of Good Practice relating toority consultative
mechanisms, expanding upon the issues raised ortr&-MIN(2005)011
final.

6. Generate a Web-based resource with examples ofargldegislation and

other useful tools

7. Offer advisory and support services to governmemgfiing to enhance their
provision for minority consultative mechanisms

8. Seek project funding in support of such activitiaed in support of certain
governments/minority consultative mechanisms seekin enhance their
performance further

9. Schedule a meeting to review action taken in ortdeenhance minority
consultative mechanisms after a period of two teeehyears and share
experiences gained amongst governments and mineptgsentative groups
at this review meeting
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